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LAW CRUMBS

WILL VS. GIFTS VS. SETTLEMENT

When Property Changes Hands
The Law Reads Between the Lines

King Henry VIII ,  famous for  his  s ix wives ,  faced complex succession

challenges .  He gi f ted lands and t i t les ,  l ike to his  son Henry FitzRoy,  but

securing heirs  was dif f i cult .  His wil l  outl ined succession for  his  chi ldren

amid uncertainty.  Through royal  deeds,  he transferred church lands to

nobles .  Managing gi f ts ,  deeds,  and wil ls  was complicated by his  marriages

and the struggle  for  a c lear heir ,  shaping Tudor inheritance and power.
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“ The legacy is  not  what you leave

for  your family.  I t ’ s  what you leave

in them.”

 —  Peter Strople

In families,  succession is  rarely just  about assets.  It  is  about

memor y,  meaning and the quiet  expectation that what is  passed

on wil l  be preser ved,  honored and grown.

Whether i t ’s  a home, far mland, or  a family r un business,  the act

of  transfer ring it  car ries more than economic weight.  It  car ries

sentiment.  Yet,  when the instr uments of  that transfer  are not

chosen with legal  precision,  even the most sincere intention can

sow confusion.

Gifts,  sett lements and wil ls  may appear similar  to the untrained

eye.  But in law, they operate on dif ferent planes.  Each answers a

separate question.  Is the transfer  immediate? Is i t  mutual? Does

it  take ef fect  only after  death?



WILL
A wi l l  i s  a  testamentar y document

governed by the Indian Success ion Act ,

1925.  I t  ref lects  the testator ’s  intent ion to

distr ibute proper ty  af ter  death and creates

no r ights  dur ing their  l i fet ime.

A val id wi l l  does not  create  any present

legal  interest .  I t  i s  enforceable  only  i f

proper ly  executed and not  over r idden by a

later  wi l l  or  codic i l .  Cour ts  often examine

the c lar i ty  of  language,  consistency,  and

the testator ’s  menta l  capaci ty  at  the t ime

of  execut ion.
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UNDERSTANDING THE LEGAL ARCHITECTURE



Posthumous Operation

A wi l l  takes effect  only  af ter  the testator ’s  death.  No ownership r ights

are transfer red dur ing the testator ’s  l i fet ime.

Revocabil i ty

It  can be modif ied or  revoked at  any t ime before death,  provided the

testator  remains competent .

Execution Requirements

Must be s igned by the testator  and at tested by two witnesses  who saw

the testator  s ign the document .

Registration

Not mandator y under Indian law,  but  s trongly  recommended to avoid

disputes  and to strengthen i ts  evident iar y  va lue.

KEY LEGAL FEATURES



GIFT DEED
A gif t  i s  a  g ra tu i t ous  t rans f e r  of  ownership from one person (donor)

to another  (donee) ,  made voluntar i ly  and without any monetar y

considerat ion.  The essence l ies  in the donor’s  free wi l l  to par t  with

the proper ty  immediate ly  and i r revocably .  The transfer  must  be

accepted by the donee during the donor's l i fet ime  for  i t  to be

val id .

A father,  dur ing his  l i fet ime,  executes

a registered g if t  deed transfer r ing

absolute ownership of  a  res ident ia l

f la t  to his  daughter.  The deed c lear ly

states  that  the transfer  i s  being made

voluntar i ly,  without considerat ion,  and

out of  natura l  love and affect ion.  The

daughter  s igns an acceptance c lause

within the document ,  takes symbol ic

possess ion,  and begins managing the

proper ty,  inc luding paying proper ty

taxes and secur ing ut i l i t ies  in her

name.

Despite  this,  years  la ter,  the father  at tempts to cancel  the g i f t  by execut ing a

uni latera l  "revocat ion deed" without her  consent .

Under Indian law,  this  cancel lat ion is  void ab in i t io.  The g if t  was completed

once acceptance was made dur ing the donor’s  l i fet ime and the transfer  was

registered.  The donor,  having re l inquished t i t le  and control ,  has  no lega l

author i ty  to revoke the g i f t  unless  the or ig inal  t ransact ion is  proved to be

the resul t  of  coerc ion,  fraud,  or  undue inf luence.  This  would require  a

specif ic  lega l  chal lenge and evident iar y  burden.

ILLUSTRATIVE
APPLICATION IN LAW



ESSENTIAL LEGAL ELEMENTS

Voluntariness

01

The donor must  act  out  of  free consent ,  uninf luenced by

coerc ion,  fraud,  or  undue inf luence.  Cour ts  wi l l  examine

the donor’s  capaci ty,  menta l  s tate,  and absence of

pressure.

The transfer  must  occur in praesent i  ( i .e. ,  in  the present) .

A future promise to g i f t  i s  not  va l id under Sect ion 122.  If

ownership is  postponed or condit ional  upon the donor 's

death,  the document is  more l ike ly  a  wi l l .

Present
Transfer

02

Acceptance by
Donee

Absence of
Consideratio

n

Absence of
Consideration

03

A gif t  must  be made without expect ing anything in

return.  Even moral  obl igat ions or  promises do not

qual i fy  as  considerat ion.  If  there is  an exchange,  even in

kind,  the transact ion may be treated as  a  contract  or

sa le,  not  a  g i f t .

Registrati
on

Requireme
nt

Acceptance by
Donee

04

Acceptance is  mandator y and must  occur dur ing the

donor’s  l i fet ime.  This  can be express  or  impl ied,  but

without i t ,  the g i f t  fa i l s.  Cour ts  have held that  s i lence or

inact ion cannot const i tute  va l id acceptance unless

accompanied by conduct  that  impl ies  i t .

Registration
Requirement

05

Under Sect ion 123,  a  g i f t  of  immovable proper ty  must

be in wri t ing and registered under the Registrat ion Act ,

1908.  Oral  g i f ts  of  immovable proper ty  have no lega l

va l id i ty,  regardless  of  intent .

Irrevocabil ity

06

Once a g i f t  i s  executed,  accepted,  and registered ( i f

required) ,  i t  cannot be revoked,  even i f  the donor later

changes their  mind.  The only  except ions are i f  i t  was

obta ined by fraud,  coerc ion,  or  undue inf luence,  in which

case i t  can be chal lenged under genera l  contract  law

principles.



FAMILY
SETTLEMENT

A gif t  i s  a  g ra tu i t ous  t rans f e r  of  ownership from one person 

to another  (donee) ,  made voluntar i ly  and without any m

considerat ion.  The essence l ies  in the donor’s  free wi l l  to pa

the proper ty  immediate ly  and i r revocably .  The transfer  m

accepted by the donee during the donor's l i fet ime  for  i

va l id .

A fami ly  set t lement is  not

def ined in any statute  but  is

a  wel l -establ ished lega l

concept  in Indian

jur ispr udence.  I t  funct ions

as a  mutual  ar rangement

among members of  a  fami ly

to resolve cur rent  or

ant ic ipated disputes  re lated

to proper ty,  success ion,  or

business  interest ,  often

without for mal  l i t ig at ion.

The pr imar y object ive is  to

secure fami ly  peace and

preser ve re lat ionships,  even

where ownership r ights  are

not s tr ict ly  del ineated under

for mal  t i t le.

Fol lowing the death of  a  matr iarch,  her  three chi ldren face potent ia l

d isag reement regarding jo int ly  held res ident ia l  proper ty  and interests  in the

fami ly ’s  reta i l  bus iness.  To avoid a  protracted dispute,  they ag ree to a

distr ibut ion under which the e ldest  s ib l ing receives ful l  ownership of  the

proper ty,  the second reta ins exclus ive control  of  the business,  and the third

receives a  share in the income.  This  ag reement is  recorded in wri t ing as  a

ref lect ion of  a  pr ior  ora l  understanding and s igned by a l l  par t ies.

Severa l  years  la ter,  one par ty  at tempts to dispute the ar rangement .  A cour t ,

on review,  upholds the fami ly  set t lement ,  obser ving that  the par t ies  had

acted upon the ter ms in good fa i th ,  der ived benef i t  f rom the ar rangement ,

and intended i t  as  a  f ina l  resolut ion.  The cour t  pr ior i t i ses  equity  and fami ly

intent  over  for mal  regis trat ion

ILLUSTRATIVE APPLICATION IN LAW



KEY LEGAL FEATURES

All  par t ies  must  enter

the set t lement

wi l l ingly.  Any

ag reement ta inted by

coerc ion,  fraud,  or

undue inf luence is  not

legal ly  va l id .

Covers  ancestra l ,  se l f

acquired,  or  jo int ly

held property ,

inc luding interests  in

fami ly  businesses  or

movable assets .

 For m

The law permits  fami ly  set t lements  to be ora l .  I f  the terms are recorded in

wri t ing and intended to serve as  a  future reference or  to affect  t i t le ,  the

wri t ten document must  be registered under the Registrat ion Act ,  1908.

However ,  a  memorandum s imply document ing a  pr ior  ora l  understanding

does not  require  registrat ion.

 Mutual  Consent Scope

Consideration Based on Equity

The legal  system treats  peace and mutual  compromise as  suff ic ient

considerat ion.  The absence of  monetar y exchange does not  inval idate  the

ar rangement .  The intent  to avoid future disputes  and l i t ig at ion car r ies  lega l

weight .

Favorable Judicial  Treatment

Cour ts  favor such ar rangements  under the pr inciple  of  specia l  equi ty.  As long

as the set t lement is  fa i r,  entered with ful l  knowledge of  the impl icat ions,  and

intended to avoid l i t ig at ion,  cour ts  wi l l  uphold i ts  va l id i ty  even where technica l

lapses exist .



The Challenge of

COMPOSITE DOCUMENTS

Doctrinal  Principle

“Pos t ponement  o f  pos s e s s i on  i s  no t

pos t ponement  o f  owner sh ip.”

If  the lega l  t i t le  vests  today even i f

control  remains with the transferor

i t  i s  a  present  conveyance,  not  a

wi l l .

In pract ice,  especia l ly  in intra-

fami ly  deal ings,  documents

often combine c lauses that  seem

testamentar y ( l ike “after  my

death”)  with c lauses sug gest ing

present  transfer  ( l ike

registrat ion or  immediate

r ights) .

Indian cour ts  apply  the doctr ine

of  severabi l i ty,  which a l lows

separat ing testamentar y and

non-testamentar y components :

1 . The present transfer  clauses (set t lement)  may be upheld i f  c lear ly

expressed.

2 . The defer red clauses  (wi l l )  wi l l  take effect  posthumously.

3 . However,  registration  and clear draft ing become cr ucia l  to enforceabi l i ty.

CHOOSING THE RIGHT
INSTRUMENT

Transfer of Asset

Do you want the

transfer  to take

ef fect  now?
Yes

Is there mutual  understanding   

     and peace goal?

No Transfer by Will
( post death )

Yes No

Family
Settlement

Gift Deed  
(requires

acceptance)



INTERNAL CASE STUDY
by Gurinder & Partners

The fol lowing matter,  handled by our f i r m,  i l lustrates  how

layered lega l  p lanning,  s tar t ing with a  fami ly  set t lement and

culminat ing in a  va l id g i f t  and a  registered wi l l ,  can secure

both ownership and legacy whi le  ensur ing lega l  enforceabi l i ty.

In 2012,  A,  who owned a proper ty  in Greater  Kai lash,  and his  brother  B,

who owned a proper ty  in Vasant  Vihar,  entered into an ora l  fami ly

set t lement which was later  reduced into wri t ing.  The essence of  the

ar rangement was stra ightforward:  A would g if t  h is  Greater  Kai lash proper ty

to B,  and in return,  B would transfer  or  g i f t  h is  Vasant  Vihar  proper ty  to A.

This  mutual  understanding,  a imed at  preser ving fami l ia l  har mony and

resolving potent ia l  d isputes,  ref lected the typica l  character  of  a  fami ly

set t lement as  recognized by law where par t ies,  in  a  spir i t  of  compromise,

ag ree to adjust  their  r ights  in respect  of  jo int  fami ly  or  indiv idual ly  owned

proper t ies.  Although such set t lements  do not  require  registrat ion i f  they

merely  record an ora l  par t i t ion or  ar rangement ,  they must  be registered i f

they themselves effectuate a  t ransfer  of  r ights.

Despite  the wri t ten set t lement and i ts  c lear  ter ms,  a  d ispute soon arose

when B reneged on his  commitment to transfer  the Vasant  Vihar  proper ty.

Given that  the set t lement included an arbi trat ion c lause,  A invoked the

same,  and proceedings commenced.  After  a  fu l l - f ledged arbi trat ion and

exhaust ive evidence from both s ides,  an award was passed direct ing both

brothers  to act  upon their  obl igat ions and execute g i f t  deeds in each other ’s

favour.  The arbi tra l  award provided lega l  f ina l i ty  to the dispute and e levated

the previously  uncer ta in ora l  and wri t ten set t lement into a  binding,

enforceable  deter minat ion.

In compl iance with the award,  B eventual ly  executed a  g i f t  deed transfer r ing

the Vasant  Vihar  proper ty  to A.  This  g i f t ,  in  accordance with Sect ion 122 of

the Transfer  of  Proper ty  Act ,  1882,  was va l id ly  made in wri t ing,  duly

s igned,  at tested by two witnesses,  and registered,  thereby sat isfy ing a l l  lega l

requirements  of  a  va l id g i f t .  



The act  of  g i f t ing meant that  B had divested himself  of  a l l  r ight ,  t i t le,  and

interest  in the proper ty  dur ing his  l i fet ime,  and A had become the absolute

owner.

Having endured a  protracted lega l  batt le  and aware of  the uncer ta int ies  that

can ar ise  within fami ly  ar rangements,  A took immediate  s teps to secure the

proper ty  for  his  only  son.  Rather  than opt ing for  another  g i f t  or  sa le,  A

chose to execute a  wi l l  in  favour of  his  son and got  i t  duly  registered.  This

a l lowed A to reta in ful l  control  over  the proper ty  dur ing his  l i fet ime whi le

c lear ly  express ing his  testamentar y intent ion to pass  the proper ty  to his  son

upon his  death.  A wi l l ,  be ing inherent ly  revocable  and operat ive only

posthumously,  gave A the comfor t  of  f lex ibi l i ty,  control ,  and c lar i ty

regarding success ion.

A’s  conduct  through the course of  this  matter  ref lects  both lega l  pr udence

and personal  fores ight .  He has exper ienced,  f i rs thand,  the intr icac ies  and

impl icat ions of  a  fami ly  set t lement ,  the absolute nature of  g i f ts,  and the

strategic  use of  a  wi l l  in  estate  planning.  What began as  a  s imple

understanding between two brothers  evolved into a  contested arbi trat ion,  a

for mal  t ransfer  of  proper ty  through gif t ,  and ul t imate ly,  a  testamentar y

disposi t ion a imed at  protect ing the next  generat ion.

The fami ly  set t lement ,  though ini t ia l ly  met  with res is tance,  was upheld and

enforced through arbi trat ion.  The g if t  deed for mal ised the transfer,  and the

wi l l  has  now safeguarded the future interests  of  his  fami ly.  This  case is  a

testament to the impor tance of  proper documentat ion,  t imely  lega l

inter vent ion,  and a  layered approach to estate  planning.  A has emerged from

this  journey with his  r ights  intact  and his  legacy secured.
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